
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



516 YALE LAW JOURNAL 

Preliminary Injunction — Urgent Necessity — Irreparable Injury. 
— McMillan-Kuehnle, 78 At., 185 (N. J.)- — Held, that a preliminary 
injunction ought not to be ordered unless from the pressure of an urgent 
necessity, and unless the injury or damage to be prevented, during the 
pendency of the suit, is, in an equitable point of view ; of a character to 
cause irreparable injury. 

The object of a preliminary injunction is simply preventive, to main- 
tain things as they are until the rights of the parties can be considered and 
determined after a full hearing. In re Murdock, 2 Bland (Md.), 461. So 
an injunction requiring a party to do a particular thing, as to surrender 
the possession of certain premises, is never allowed before final hearing. 
Kamm v. Stark, 1 Sawyer (U. S.), 547. The right to a preliminary in- 
junction is generally addressed to the sound discretion of the court, to 
be exercised according to the circumstances of each case. Price v. Price, 
10 Idaho, 443. There must be some affirmative ground shown for the 
exercise of the jurisdiction. Tiller v. U. S., 51 C. C. A., 299. A pre- 
liminary injunction which in effect determines the litigation and gives the 
relief which it is expected to obtain by the judgment, should be granted 
with great caution, and only when necessity requires. Whitney Mfg. Co. 
v. Bauland Co., 56 N. Y. Supp., 114. A preliminary injunction to maintain 
the status quo, may properly issue where the questions of law or fact 
to be determined are grave and difficult, and the injury to the moving 
party will be immediate and great if denied. Allison v. Corson, 88 Fed., 
581. A preliminary injunction will not be granted where its denial will 
involve no risk or irreparable injury to complainant. Muller v. Mutual, 
Etc., Ins. Co., 109 Fed., 278. So to justify a temporary injunction pending 
an action for a permanent one, it must appear that the acts done or about 
to be done by the defendant will work such injury to the plaintiff as can- 
not be compensated, or that they will prevent a final judgment in the 
action from being effectual. Troy & B. Ry. Co. v. Boston, Etc., Ry. Co., 
13 Hun. (N. Y.), 60. 

Railroads — Persons Using — Licensee — Duty of Railroad Toward 
Permissive Way Across. — Schmidt v. Pennsylvania R. R., 181 Fed., 83. 
— Held, that where defendant railroad company opened a freight train at a 
point where two paths, long and freely used by workmen and others, 
converged crossing the track, and plaintiff, a boy of eight and a half years, 
was injured while crossing between the cars through an opening thus 
created, the plaintiff was a mere licensee, as to whom the railroad company 
was under no obligation to give warning before the closing of the cut, and 
was therefore not liable. 

Rules differ as to the care a railroad company should exercise toward 
mere licensees. One holds that the company owes no duty of protection 
from negligence. Hall v. Cleveland, Etc., Ry. Co., 15 Ind. App., 496; 
Mobile and Ohio R. Co. v. Dowdy's Admr., 28 Ky. Law Reports, 1370; 
Norfolk & W. Ry. Co. v. Segall's Admx., 105 Va., 538 ; Fury v. JV. Y. C, 
Etc., Ry. Co., 67 N. J. Law, 270. 
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Other jurisdictions hold that the company owes no duty other than 
not to injure him wantonly, intentionally or recklessly. Carr v. Missouri 
Pac, 195 Mo., 214 ; 77/. Cent. v. James, 67 111. App., 649, and McLaughlin v. 
Chicago R. I., Etc., Ry. Co., 115 111. App., 262. Another rule holds that 
those in charge of the trains are required to take notice of the fact of 
the use by a licensee, and use reasonable precautions to prevent injury to 
persons whose probable presence should be anticipated. Garner v. Trum- 
bull, 94 Fed., 321; Tutt v. III. Central, 104 Fed., 741; Bullard v. Southern 
Ry., 116 Ga., 644; McCarthy v. N. Y. Cen., 76 N. Y. S., 321 ; Swift v. R. R. 
123 N. Y., 645; Taylor v. Delaware & Hudson, 113 Pa., 162; Harriman 
v. Pittsburg, Etc., Ry., 45 Ohio St., n. 

Specific Performance — Contract to Convey Land — Partial Per- 
formance — Statute of Frauds. — Collins v. Leary, 77 Atl., 518 (N. J.). 
— Held, that where Leary, in consideration of the right to use a patented 
dredging bucket, contracted to convey certain real estate to complainant 
and her husband, since deceased, and in partial performance placed com- 
plainant and her husband in possession, but did not convey the property, 
there was sufficient part performance to justify specific performance in 
equity, notwithstanding the Statute of Frauds. 

In order to give a Court of Equity jurisdiction to enforce specific 
performance of a contract, it must be complete and certain as well as fair, 
and must be founded on a valuable consideration, and it must appear that 
the plaintiff has no adequate remedy at law. Louisville, Etc., Ry. Co. v. 
Bodenschats-Bedford Stone Co., 141 Ind., 251. A parol contract in rela- 
tion to land, which has been partly performed, may be established by 
parol and enforced in equity, notwithstanding the Statute of Frauds. 
Alexander v. McDaniel, 56 S. C, 252. Yet the parol contract will not be 
enforced unless the failure to do so will work a fraud on the plaintiff. 
Jayne v. Brown, 88 N. Y. Supp., 589. To justify the court in relaxing 
the operation of the statute, clear and convincing proof of the contract is 
essential. Boyd v. Cleghorn, 94 Va., 780. Specific performance of an 
oral contract to purchase real estate cannot be awarded where the plain- 
tiff does not show full performance of the contract on his part, or tender 
of performance. Clouse v. Elliott, 71 Ind., 302. Possession of the land 
by the vendee under an oral agreement of sale removes the case from 
the operation of the Statute of Frauds on a bill for specific performance. 
Coggswell v. Coggswell, 40 Atl., 213. But possession under such a con- 
tract must be notorious, exclusive, continuous, and in pursuance of the 
contract. Baldwin v. Baldwin, 73 Kan., 39. 

Specific Performance— Parol Gift of Land — Possession and Im- 
provements. — Whitaker v. McDaniel, 78 Atl v i (Md.). — Held, that 
equity will protect a parol gift of land equally with a parol sale of it, if 
followed by possession, and by valuable permanent improvements on the 
land made by the donee in reliance on the gift. 

The weight of authority, both in this country and in England, sup- 
ports the principal case. Young v. Overbaugh, 145 N. Y., 158; Dilwyn v. 



